SUMMARY
From the economic point of view, common law is more efficient than civil law. Is this recent statement published in an economic report valid for mergers and acquisitions (M&A)?
The main objective of this paper is to compare the legal performance of M&A in France and in the United States. The purpose is to quantify the impact of both legal systems on the longterm performance of M&A transactions.
To carry out this research, a specific methodology was developed and the results of which are evaluated. Two legal structures for M&A transactions were envisaged: the purchase of shares (share deal), and the purchase of assets (asset deal). Each of these acquisition structures was then subdivided into eleven steps composing the process, for example from preliminary information, letter of intent, due diligence, stock or asset purchase agreement, closing, to litigation with formal summons.
Performance was then measured by taking into account time, cost, and satisfaction factors. The time factor was broken down into person-days and the number of days, weeks, or months required to complete each step. French and U.S. respondents were asked to fill out a questionnaire with reference to a specific acquisition project. A typical question was for instance: What is your estimate of working days to complete this step (person-days) ? Radar charts were used to compare the mean of each performance factor. In order to check for correlations among the performance factors, an inter-factors analysis (regression) was carried out.
The research findings are presented in this paper. Results show that a share deal in France is generally cheaper and participants indicate a significantly greater amount of satisfaction than in the U.S. However, for the time factor, the results vary. The conclusion is that the application of Civil Law rules rather than their Common Law counterparts does not reveal substantial differences as far as M&A transactions are concerned. One reason is that in both France and the U.S. these transactions are carried out following standard procedures in compliance with common contractual practices. example, for a share purchase agreement, the French Supreme Court (Cour de cassation) (hereinafter "Cour de cassation") agreed with a Court of Appeal decision, which upheld for "valid consideration" (cause réelle) the transfer of 90% of the shares of a company in difficulty, for a negative price, which would absorb liabilities.
6
Even if the price of the stock was absorbed by the liabilities, the seller's advantage in the acquisition would subsist.
5. While it is one thing to use economic analysis to interpret a contractual concept, 7 it is still another to say that there is a general economic analysis for M&A.
8
Even if economic aspects of M&A are familiar to French lawyers, there is little scholarly production in France in this field of Law and Economics. The purpose of this paper is to quantify the impact of the French and the U.S. legal systems on the long-term performance of share and asset deals. 6. Improvements to the Doing Business methodology were suggested (section II), and a specific research methodology was developed (section III). Results, a tentative explanation, and proposals for reform (section IV) are presented below.
II. IMPROVEMENTS TO THE DOING BUSINESS METHODOLOGY
7. The methodology of the Doing Business Reports measures the economic performance of a few legal operations, using time and cost factors.
10
With complex transactions such as M&A, some authors 11 demonstrated that there are other variables that influence 6. Cass. com., Feb. 22, 1983, Bull. civ. IV, no 72, at 61; JCP G 1983 IV 150 , which upheld the decision from Paris, 3rd ch., June 24, 1981 June 24, , D. 1983 III. NEW RESEARCH METHODOLOGY 11. Three legal methods for implementing M&A transactions were first identified: the purchase of shares (share deal), the purchase of assets (asset deal), and the merger. In the U.S. the merger resembles to some extent a share deal.
16
The Research Team therefore decided to include the merger under this latter category. Consequently, the main distinction is between a share deal and an asset deal. Each of these deal classes was then divided into eleven phases: (1) preliminary information, (2) letter of intent, (3a) financial due diligence, (3b) legal due diligence, (4) share or asset purchase agreement, (5) ancillary documents, (6) regulatory authorizations, (7) closing, (8) post-closing, (9a) litigation without formal summons, and (9b) litigation with formal summons.
12. The preliminary information phase (1) starts from the first informal contact with the company being acquired (Target), including instructing lawyers, investment bank, and identifying constraints such as timetables, up to the execution of the confidentiality agreement (included).
13. The letter of intent phase (2) starts from the execution of the confidentiality agreement, including discussions on the planning of external communications, preliminary analysis of legal implications, setting up the deal structure, and ends with the execution of the letter of intent (included).
14. Due diligence phase (3a and 3b) starts with posting the due diligence request list, including the audit-investigating process in the data room, and ends with the share/asset purchase agreement (excluded). In the due diligence phase, the Research Team distinguished the financial and the legal steps. The financial due diligence process (3a) concerns accounting verification, financial audit, balance sheet and profit and loss account validation, etc. The legal due diligence process (3b) concerns the audit of contracts, litigation evaluation, environmental issues assessment, etc. 15. The share or asset purchase agreement phase (4) starts with the negotiation of the agreement, including discussion of drafts, negotiation of representations and warranties (if any), the indemnification period, the schedules, the timetable for execution, and ends with consulting the Workers Council and the execution agreement (included).
16. The ancillary documents phase (5) starts with the negotiation of the ancillary documents, which include the escrow and shareholders agreements, minutes of shareholders' meeting, financing and labor contracts, intellectual property licenses, etc., up to execution (included).
17. The regulatory approval phase (6) is the process of obtaining the relevant permits or authorizations from Competition Authorities and other regulatory approvals to complete the transaction.
18. Closing (7) starts a week preceding the closing date, at which time certificates or other documents are delivered, payment is made, and shares/assets are transferred.
19. Post-closing (8) is the phase after the closing date: typically, this is where price adjustment (e.g., earn-out) occurs, and indemnity requests are made. Disputes however are not included in this phase, as phases 9a and 9b are specifically dedicated to dispute assessments.
20. The litigation phase (9a and 9b) includes any disputes which occurred after the deal. Two types of disputes are distinguished: disputes without formal summons before a court or an arbitration tribunal, and disputes with formal summons. The first set of questions (9a) was to evaluate whether disputes without formal summons had occurred; the second set of questions (9b) was to evaluate disputes which occurred with formal summons.
21. The performance is measured by evaluating each of the above phases in relation to cost, time (person-days and step-time), and satisfaction.
17
The responses were reported on a Likert scale, numbered 1 (very low) to 5 (very high); each number corresponded to the respondents' best perception. The main reason why selfperception was used was because M&A detailed secondary information 18 is rarely available. Moreover, the research shows 17. See Veiga et al., supra note 14, at 539. 18. Primary information allows the reader to access original and unedited information. Primary information requires the reader to interact with the source that self-perception measures are dependable, in particular when evaluated by top managers.
19
22. The following questions were asked: -What is your estimate of the number of working days to complete this phase (person-days)? -What is your estimate of the time needed to complete this phase (days, weeks, or months, depending on the question)? -What is your estimate today of the cost (Euros) to complete this phase? -How satisfactory was this phase for you? 23. The respondents were asked to answer the questions in reference to a specific acquisition (the "deal") that occurred preferably between January 1, 2000 and December 31, 2004, 20 and where both the acquirer and the Target were privately held companies and located in the U.S. or in France. Therefore, transnational deals or deals where the Target was listed on a stock exchange were not included in the scope of the study. Also, the type of companies under scrutiny was specified in the hypothesis. The following information was requested: details on the economic sector (services, industry, both) of acquirer and Target; specific activity, number of employees, annual turnover (before tax) of the acquirer after the deal; turnover (before tax) of the Target before the deal; complexity of the transaction through the number of sites of Target, number of type of products sold by Target, number of national markets in which Target operated, number of employees of the combined company after the deal, etc.
24. In this study a cross-sectional research method based on a sample survey was used to test a comprehensive model. and extract information.
Secondary information is "edited primary information," that is second-hand versions. They represent someone else's thinking. For instance, authors writing about the merger between Mercedes and Chrysler are providing "secondary" information about the merger. "Primary" information about the merger would be information from the merging companies themselves. The questionnaire was published on the Internet 25 and the data was collected on an Excel table. According to the methodology, the legal factors represented some variables, independent of one another, which influenced the post-merger or acquisition economic performance.
26. Because the data on each deal was obtained from a single respondent, the data quality was highly dependent on the respondents' skills. In the survey the respondents' skills were tested by a number of questions about tenure and position. Most respondents were attorneys (partners or associates), C-level managers, and/or heads of M&A divisions.
26
The respondents were therefore highly qualified to respond to the survey. More than 70% of the respondents had worked for their current company for more than six years, which provided additional confirmation of the participants' skills. Furthermore respondents' qualification was also measured by asking them about their involvement in 21 26. In the U.S. 80% of the respondents to the questionnaire were partners of law firms, and 40% in France: see bar chart in Annex 3.
M&A activities. The results show that all the participants were involved in M&A activities. More than 60% were much or very much involved. 27 27. The distribution of transaction years was similar in both countries. Forty-one responses came from the U.S. and 34 from France. The response rate was 5.4% of the sample population. In addition, no significant non-response bias was identified.
IV. RESEARCH FINDINGS
28. This section presents the research findings of the study. A radar chart details the results and allows identifying all the phases of the transaction process. These phases are abbreviated as follows:
-PrelimInfo (step 1): preliminary information; -LOI (step 2): letter of intent; -FinDueDil (step 3a): financial due diligence; -LegalDueDil (step 3b): legal due diligence; -PurchAgree (step 4): share/asset purchase agreement; -AnciDoc (step 5): ancillary documents; -RegApprov (step 6): regulatory authorizations; -Closing (step 7): closing phase; -Post-closing (step 8): post-closing phase; -DispWithout (step 9a): dispute without formal summons; -DispWith (step 9b): dispute with formal summons. 29. As mentioned (supra § 21) , the results were scaled from 1 up to 5, 28 where the result "1" indicates "very low," and 5 indicates "very high." As a consequence, the score of 5 is very good for satisfaction, but is a bad score for the cost and time (person-days and step-time) factors. For each country, the scaled results were reported on the radar chart, using a dotted line (-------) for the U.S., and a straight line ( 33. The results for satisfaction and step-time are not as uniform. Satisfaction for steps starting with the exchange of preliminary information (1) to the drafting of ancillary documents (5) is approximately the same in both France and the U.S. This is also true for step Dispute with formal litigation (9b). However, satisfaction is notably higher in the U.S. from step Regulatory approvals to Dispute without formal litigation (6 thru 9a). With
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[Vol. 2 respect to step-time, the results show that neither country has an overall advantage in the time required to complete each step. The U.S. requires less time for drafting the purchase agreement, the ancillary documents, and closing (steps 4, 5, and 7). In France, the step-time is shorter for the exchange of preliminary information, drafting and negotiation of the letter of intent, due diligence, and disputes (steps 1, 2, 3, and 9). 34. In summary, the conclusions are: 1. There is not a significant difference in the legal performance of M&A between the U.S. and France;
2. M&A appear to be cheaper in France, but this difference can be explained by the transaction size (see regression infra § 42 et seq.).
B. Detailed Results Based on the Transaction Structure
35. Results are hereafter detailed depending on whether the transaction is structured as a share deal (1), or as an asset deal (2). As a preliminary point, one must note the different distribution of the deal structure percentage: 36. In both countries, even if the majority of deals are structured as share deals, the number of asset deals in France (9%) is significantly lower than in the U.S. (36%).
Share Deal

37.
The results show that a share deal in France is generally cheaper and respondents indicate a significantly greater amount of satisfaction in France than in the U.S. However, for person-days and step-time, the results vary by step. A share deal in France needs fewer person-days for the exchange of preliminary information, negotiation and drafting of the letter of intent, purchase agreement and ancillary documents (steps 1, 2, 4, and 5). However, for the due diligence (steps 3a and 3b), the U.S. requires slightly fewer person-days. For closing, post-closing and disputes (steps 7 thru 9b) the number of person-days is about the same. With respect to the length of each step, a share deal in France is only shorter for the beginning of the transaction process (steps 1, 2, and 3). The U.S. has shorter lengths for all other steps.
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[Vol. 2 FIGURE 4 RESEARCH FINDINGS FOR SHARE DEAL ("SD"): PERSON-DAYS, STEP-TIME, EUROS, AND SATISFACTION 38. Therefore, the following conclusions can be proposed: 1. There is no radical difference in legal performance in a share deal; 2. Share deals are slightly cheaper in France; 3. Share deals are generally more satisfactory in France; 4. Time to complete the share deal transaction is about the same in France and in the U.S.
Asset Deal
39.
The results for asset deals are noteworthy: the radars do not have the same shape for both countries as they did for the previous analysis of share deals. An asset deal in France is cheaper (as are share deals), but generally requires more person-days and is subject to lengthier step-time. An asset deal requires a greater number of person-days in France for all steps except financial due diligence (3a) and dispute with formal litigation (9b). The length of each step is longer in France for all steps except for the disputes (9a and 9b). Although asset deals in France generally require more person-days and longer step-time, satisfaction is greater in France for all steps, except for disputes (9a and 9b).
40. Therefore, the following conclusions are proposed: 1. Greater differences are noticed for asset deals than for share deals;
2. Asset deals are generally cheaper in France; 3. Asset deals are generally more satisfactory in France; 4. Asset deals are generally longer to complete in France.
FIGURE 5 RESEARCH FINDINGS ASSET DEAL (AD): PERSON-DAYS, STEP-TIME, EUROS, AND SATISFACTION
41
. The above findings were tested through an interfactor analysis to check whether, for instance, the time to complete a deal was dependant on the type of the deal, or whether the cost of the transaction was dependant on the size of Target.
C. Interfactor Analysis
42. An interfactor analysis was carried out to verify the accuracy of the above conclusions. The analysis was made using regressions, but also a comparison of averages. Regarding the economic performance factors, the following relationships were tested:
1. Relationship between cost (dependent variable) and company size (independent variable) was tested via linear regression;
2. Relationship between satisfaction (dependent variable) and cost (independent variable) was tested via linear regression; 3. Comparison of person-days regarding the deal type was tested via comparison of averages.
43. Regression analysis refers to techniques available for studying the relationship between two or more variables. More specifically it refers to the techniques used to derive an equation that relates the criterion variable to one or more predictor variables; 29 it considers the frequency distribution of the criterion variable, when one or more predictor variables remained fixed at different levels. show that a significant positive correlation exists between cost and company size (+ 0.34/6.64). This demonstrates that the cost to complete a deal is relative to the company size.
45. Further it can be observed that satisfaction has no significant relationship with cost and it is, therefore, not a function of cost (-0.04/-0.66). This result shows that it is not sufficient to measure only the cost of the deal in order to evaluate the economic outcome, but to evaluate other factors as well, such as satisfaction. Satisfaction is therefore an important measurement of this study. This evidences that an asset deal is more complex to carry out than a share deal requiring (i) identifying the assets, and (ii) applying a particular set of transfer rules to each asset. This is contrary to share deals, which do not require identification of the underlying asset and need the application of only one set of legal rules.
A predictor variable is a "variable that can be used to predict the value of another variable (as in statistical regression
V. CONCLUSION 47. To conclude, some tentative explanations of the research findings (A), the limits of these findings (B), and a roadmap for future research (C), are set out below.
A. Tentative Explanations of the Research Findings
48. The research findings show that by and large neither the French nor the U.S. system seems to be superior to the other. One example of this conclusion is the similarity shown in the general shapes of the main radars. France's apparent preference for share deals over asset deals may be explained by the tax burden placed on the latter: asset deals are subject to 5% stamp duty (also called stamp tax or, droits d'enregistrement), whereas share deals are subject to a 1.1% stamp duty capped at 4,000 Euros. Therefore, a potential acquirer will typically favor a share acquisition for tax reasons. In the U.S. however, asset deals are subject to low stamp duty (if any). In lowering its stamp duty for asset acquisitions, France would leave a greater choice between share and asset deals for buyers and sellers on the basis of the legal merits of each deal structure alone. 50. The first recommendation is that the French legislator levels the tax playing field between asset and share deals. The French draft law Modernization of the Economy, which was finally adopted summer 2008, proposes the harmonization of stamp duty on the transfer of most business concerns (cession de fonds de commerce 38 which is the archetype of an asset deal) and on share transfers to a standardized 3% for a share deal capped at 5,000 Euros, and for an asset deal not exceeding 200,000 Euros.
39
If such a provision should lower the stamp duty for most asset deals (from 5% to 3%), it would raise the stamp duty applicable to share deals from a 1.1 % capped 4,000 Euros, to a 3% capped at 5,000 Euros.
51. There is another tax dimension in the asset and share deal choice in the U.S. and in France. This is related to the favorable business corporation tax regime offered by section 338 of the U.S. Internal Revenue Code, which allows a share deal to be treated as an asset deal enabling a step-up in basis and therefore in some circumstances partial goodwill 40 depreciation. As a result, the U.S. allows a step-up in basis not only for asset deals but for share deals as well.
41
In France, this step-up in basis is not available for share deals.
38. Also translated as going concern. 39. Proposed art. 15 of Draft law relating to the Modernization of the Economy. See Rev. droit fiscal, no 19-20, May 8, 2008, comm. 312 CYRILLE DAVID 53 (LGDJ 2005) .
Following the recommendation made on an earlier version of this paper, that was presented before the French Ministry of Justice on July 6, 2007, art. 64 and 65 of the law Modernization of the Economy were finally adopted on August 4, 2008. This adoption levelled the tax playing field between asset and share deals.
40. Goodwill is the positive difference between the purchase cost and the fair market value of the assets and liabilities acquired with a company. Goodwill may exist, for instance, where the assets recorded on the acquired company's balance sheet are worth more than their historical cost, or where the gathering of the target company to the buyer creates synergies, either in the form of cost reduction and / or revenue enhancement.
41. Under 338(h) (10), the Target recognizes gain as if it had sold its assets to the acquiring corporation. However, no gain or loss is recognized when the target selling corporate shareholders sell their Target's stock to the acquiring corporation. The acquiring corporation thus acquires Target with a stepped-up tax bases in the target corporation's assets. 52. To summarize, the U.S. has taken steps towards equalizing the tax regime for share and asset deals. This relative tax neutrality in the U.S. may explain why asset deals are more frequent than in France. However, from a legal standpoint, France has a lot to offer by favoring asset deals: France provides potential buyers and sellers with a unique concept-the fonds de commercesimplifying the legal aspects of asset deals. It also offers a favorable tax regime, but limited to the contribution (in exchange for stock consideration) of such assets. This could be expanded to promote the sale (in exchange for cash consideration) of these assets.
53. The unique concept of fonds de commerce (business concern) refers to an aggregate of most business assets, both tangible and intangible, used in a business. The fundamental characteristic used to determine the existence of a business concern is a clientele attached to a particular group of business assets (e.g., the premises where the activity takes place). In addition to its clientele, the business concern may consist of leasehold rights, equipment, tools, merchandise, etc. This concept of business concern is significant because it reduces the number of regulations to one single set of rules-applicable to individual assets which make up the going concern.
54. Along with this favorable legal regime, France extends the possibility of avoiding capital gains taxation where a business concern-including all liabilities attached thereto-is contributed to a newly-incorporated company in exchange for shares.
42
This tax incentive applies to a partial business transfer (apport partiel d'actif, hereinafter "Partial Business Transfer"), which is the contribution of a complete branch of business activities, that is "all the assets and liabilities of a division of a company which, from an organizational point of view, constitute an independent business, that is to say an entity capable of functioning by its own means." Furthermore, valuation of the contribution is made at current market value (not at historic cost) if followed by the sale to a third party of the shares received in exchange. However, this favorable regime is only available for assets and liabilities contributed to a company in exchange for shares and is therefore not available for the sale of assets and liabilities with payment in cash.
56. Therefore, prior to a recent Cour de cassation decision, practitioners were accustomed to advising their clients to contribute their business concern to a newly incorporated company and to sell the shares received in exchange instead of selling directly the business concern itself; thereby reducing the uncapped 5% stamp duty on the sale of a business concern to a low 4,000 Euros capped stamp duty imposed upon the sale of the shares. However, the Cour de cassation recently characterized as abusive the process of (i) contributing a business concern to a newly incorporated company controlled by the seller, (ii) immediately followed by the sale of the company's shares to the buyer for lowering stamp duty only.
45
Said otherwise, the Partial Business Transfer regime is not a traditional way of raising cash from the disposal of assets, but rather to make a contribution in exchange for shares. 46 Therefore, one may suggest the extension of the Partial Business Transfer regime to the sale of assets. This improvement would certainly give France competitive advantage in M&A transactions.
57. The second recommendation to the legislator is to extend the legal and tax mechanism governing a contribution of all assets and liabilities to the sale of assets. In this case, asset deals would be treated on an equal basis with share deals, not only from a legal 44. In particular, depreciation and capital gains on subsequent disposals of the assets must be calculated under the same conditions that would otherwise be applicable if the Partial Business Transfer had not occurred. 45. Cass. com., March 20, 2007 , SAS Distribution Casino France, n° 2007 -038111, JCP E 2007 , 1698 Droit des sociétés, June 2007, no 124, comments J.-L. Pierre; Rev. Jur. Fisc., issue no 8-9/2007, no 993. 46. This explains why the non recognition of capital gains is subject to keeping the shares received in exchange of the contribution for three years.
standpoint, but also as far as stamp duty and capital gains are concerned.
58. In conclusion, the economic impact of the application of the civil code rather than common law is not alarming as far as M&A transactions are concerned. Both in France and in the U.S., these transactions are carried out following standard procedures in compliance with common contractual practices.
Although differences exist in both systems, they remain incidental, including their economic impact.
B. Limitations
59. Not all determinants and dimensions that might affect M&A performance were taken into account. For example, finance, accounting, or organizational behavior. Moreover, the study did not capture all the possible interrelations among the variables. It was limited to a certain number of companies, to two countries, and to a specific sample of informants. General limitations of the statistical methods and the survey design, for example, items for some variables, might represent additional limitations of this study.
C. Future Research
60. New models with a greater interdisciplinary approach could be developed and tested, as well as models with a higher degree of complexity. For example, interrelations between the different factors. Future research could focus on the difference between share deals and asset deals in each country. A verification of industry effects in cross-industry analysis could also be taken into account. The same study could be repeated in other countries. Other researchers could replicate this research analysis in the same context to confirm the stability of these findings. Step 0 Deal structure: The purpose of this question is to identify the type of M&A transaction you have been involved into.
15 -What is the type of M&A transaction you have in mind in answering this questionnaire? -Your company acquired or sold a majority interest (>50%) of the shares of a business ("Share Deal") -Your company acquired or sold a business in an asset deal ("Asset Deal") -Your company absorbed through merger a target company ("Merger Deal")
Step Step 2 27 -Do you have any specific comments on this step?
Step 3 Due Diligence:
The purpose of these questions is to estimate the phase starting from the sending of the due diligence request list (including the audit-investigating process, the data room) to the signing of the asset purchase agreement (excluded). Below are distinguished the financial and the legal steps of the due diligence process. 39 -Do you have any specific comments on this step?
Sub
Step 4 Asset Purchase Agreement: The purpose of these questions is to estimate the phase starting from the negotiation of the asset purchase agreement (including, and not limited to, discussing over the drafts, the time table for execution, consulting the work council, if necessary) to the signing of the asset purchase agreement (included). 45 -Do you have any specific comments on this step?
-What is
Step 5 Ancillary Documents:
The purpose of these questions is to estimate the phase starting from the negotiation of the ancillary documents (such as escrow agreement, shareholders agreement, minutes of shareholders meeting, financing contracts, labor contracts, license contracts, etc...) to the signing of these ancillary documents (included). 51 -Do you have any specific comments on this step?
Step 6 Regulatory Approvals: The purpose of these questions is to estimate the process of obtaining various regulatory approvals necessary to complete the transaction (competition authority approval, other regulatory approvals, etc...).
52 -What is your estimate of working days to complete this step (Person-Days)? ≤ 10 / ≤ 20 / ≤ 30 / ≤ 50 / > 50 / Don't know 53 -What is your estimate of time to complete this step (weeks)? ≤ 1 / ≤ 2 / ≤ 3 / ≤ 5 / > 5 / Don't know 54 -Your estimation of cost to complete this step nowadays (Euros)?
